CONSTRUCTION MANAGER
AT RISK AGREEMENT
BETWEEN
HIGLEY UNIFIED SCHOOL DISTRICT NO. 60
AND
CHASSE BUILDING TEAM INC

THIS CONSTRUCTION MANAGER AT RISK AGREEMENT (this “Agreement”) is
made this 7 day of July, 2022, by and between the Higley Unified School District No. 60, a
political subdivision of the State of Arizona (the “District”), and Chasse Building Team Inc, a/n
Arizona corporation (the “Construction Manager”), for design phase review and pre-construction
services related to proposed additions, renovations, improvements for Higley High School (the
“Project”) and potentially for complete construction services shouid the parties agree to a
Guaranteed Maximum Price. The District and the Construction Manager are referred to herein
individually as a “Party” and collectively as the “Parties.”

ARTICLE 1
GENERAL

1.1 Project Summary. The Construction Manager shall perform ail pre-construction
services set forth in Article 2 below (the “Pre~-Construction Services”) and, subject to Section 1.2
below, management and construction services set forth in Article 4 below (the “Construction
Services™) (the Pre-Construction Services and the Construction Services are collectively referred
to as the “Services™), including providing all material, equipment, tools and labor necessary to
complete the Work (as defined below) described herein and reasonably inferable from the Contract
Documents (as defined below), including the upgrades and improvements to be encompassed in
the Project. The Construction Manager will also coordinate with and provide comments to DLR
Group, Inc. (the “Project Designer” or “Architect”) to ensure that the Project design is constructible
within the established budget.

1.2 Phased Agreement. The Services contemplated by this Agreement shall be carried
out in several distinct phases. The initial Services shall be to provide Pre-Construction Services
including (A) such environmental investigation services as applicable pursuant to Section 2.1
below, (B) review of the Project Designers’ Construction Documents pursuant to Section 2.2
below and (C) the Pre-Construction Phase General Services, pursuant to Section 2.3 below (the
“Pre-Construction Phase General Services™). The Construction Manager shall be compensated on
an hourly basis, at the agreed-upon hourly rates and a stipulated not-to-exceed total fee, for the
Pre-Construction Services as set forth in Section 7.1 below, provided that such services may
extend through the construction phase for various components of the Project. At the point in the
Pre-Construction Services that the Owner and Construction Manager agree the drawings and
specifications are sufficiently complete, Construction Manager shall prepare and submit to District
a proposal for a guaranteed maximum price (“GMP”) for construction of the Project, which may
be submitted as a single GMP or as multiple GMPs at the District’s sole discretion. The
Construction Manager shall prepare and submit the GMP Proposals pursuant to Article 3 below.




If the District and the Construction Manager agree upon the respective GMP Proposal(s), the
Construction Manager shall furnish, with respect to cach GMP Proposal, (A) such environmental
investigation services as applicable pursuant to Section 2.1 below and (B) the Construction
Services set forth in Article 4 below. If the District and the Construction Manager cannot, after
good faith efforts, agree on the GMP, the District may, in its sole discretion, terminate this
Agreement (subject to the terms and conditions set forth in Section 12.2 below).

1.3 Definitions.

A. “Additional Services” means services not initially included as part of the
Work, but which are later identified as necessary or desirable by the District, as more fully
described in Section 4.17 below.

B. “Applicable Law™ means any law, rule, code, regulation, requirement,
action, determination, guideline, or order of, or any legal entitlement issued by, any governmental
body having jurisdiction, applicable or relating to the design, permitting, construction, equipping,
financing, ownership, possession, or any other transaction or matter contemplated hereby relating
to the design and construction of the Project.

C. “Change Directive” means a written order prepared and signed by the
District and the Construction Manager, approving a change in the Work that does not require an
adjustment in the Contract Price or the Contract Time.

D. “Change Order” means a contract amendment issued after execution of this
Agreement or future GMP Amendments signed by the District, Construction Manager and other
parties, as may be required ot appropriate, agreeing to an addition, deletion or revision in the scope
of Work, an adjustment to the Contract Price, an adjustment to the Contract Time or other
modifications to Contract terms.

E. “District’s Contingency” means a fund used at the discretion of the District,
usually for costs that result from District-directed changes.

F. “Construction Documents” means the plans, Specifications and drawings
prepared by the Project Designers after correcting for permit review requirements, and as approved
by the District designee. The Construction Documents, once approved by the District as 100%
complete, shall be attached hereto as Exhibit A and incorporated herein by reference.

G. “Construction Fee” means the portion of Construction Manager’s
compensation as set forth in Subsection 3.4 below.

H. “Contract Documents” means all of the fdllowing:
1. Change Orders and written amendments to this Agreement,
including the amendments, if any, relating to the respective GMPs (the “GMP

Amendments”), signed by both the District and the Construction Manager, attached hereto
as Exhibit B and incorporated herein by reference.
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2. This Agreement.
3, The Construction Documents.

4, The Construction Manager’s Guaranteed Maximum Price Proposals
(the “GMP Proposals™), attached hereto as Exhibit C and incorporated herein by reference,
including but not limited to:

a. The Construction Manager’s proposed scope of services and
fee breakdown for each GMP Proposal (the “Scope™).

b. The Master Schedule relating to the applicable Scope
developed in accordance with Subsection 2.3(C) below and updated as set forth in
this Agreement, attached hereto as Exhibit D and incorporated herein by reference.

5. The District’s Request for Qualifications (the “RFQ”) attached
hereto as Exhibit E and incorporated herein by reference.

6. The Construction Manager’s response to the District’s RFQ attached
hereto as Exhibit F and incorporated herein by reference.

In case of any inconsistency, conflict or ambiguity among the Contract Documents, the documents
shall govern in the order in which they are listed above.

L “Contract Price” means the total compensation to be paid to the
Construction Manager, as more fully described in Article 7 below.

J. “Contract Time” means the Days, as set forth in Article 6, indicating the
period of time, including authorized adjustments, allotted in the Contract Documents to achieve
Substantial Completion of the Work,

K. “Cost Model” means the detailed cost information for the Project as
described in Subsection 2.3(D} below.

L. “Cost of the Work” means the portion of Direct Construction Costs
necessarily incurred by the Construction Manager in the proper performance of the Work as more
specifically set forth in Section 3.3(B) below.

M. “Critical Path” means the sequence of activities from the start of the Work
to Substantial Completion of the Project for which any delay in the completion of these activities
will delay achieving Substantial Completion.

N. “Day(s)” means calendar day(s) unless otherwise specifically noted in the
Contract Documents.
0. “Differing Site Conditions” means concealed or latent physical conditions

or subsurface conditions at the Site that (1) materially differ from the conditions indicated in the
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Contract Documents or (2) are of an unusual nature, differing materially from the conditions
ordinarily encountered and generally recognized in the area of the Site as inherent in the Work.

P “Direct Construction Costs” means General Conditions Costs and Cost of
the Work as set forth in Section 3.3 below.

Q. “Environmental Conditions” means collectively, Hazardous Materials and
Underground Storage Tanks.

R. “Environmental Damages™ means all claims, judgments, damages, losses,
penalties, fines, liabilities, encumbrances, liens, costs and expenses of investigation and defense
of any claim, including, without limitation, attorney’s fees, that are incurred at any time as a result
of the existence of Environmental Conditions upon, about or beneath the Project Site or migrating
or threatening to migrate to or from the Site, and including, without limitation:

1. Damages for personal injury, or injury to property or to natural
resources occurring upon or off the Site.

2. Fees incurred for the services of attorneys, consultants, the
Construction Manager, experts, laboratories and all other costs incurred in connection with
the investigation or remediation of such Environmental Conditions or violation of
Environmental Requirements.

3. Liability to any third party or governmental agency or political
subdivision to indemnify such party, agency or political subdivision for costs expended in
connection with the ifems listed in Subsections 1.3(R)(1) and (2) above.

S. “Environmental Requirements” means all applicable laws, statutes,
regulations, rules, ordinances, common law codes, licenses, permits, orders and similar items of
all governmental agencies or other instrumentalities of the United States, the State of Arizona,
Maricopa County and all applicable, judicial, administrative and regulatory decrees, judgments
and orders relating to the protection of human health or the environment, including, without
limitation:

1. (a) Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (“CERCLA™) (42 U.S.C. § 9601, et seq.), as amended by the
Superfund Amendments and Reauthorization Act of 1986, and as further amended from
time to time, and regulations promulgated thereunder; (b) defined as a “regulated
substance” within the meaning of Subtitle I of the Resource Conservation and Recovery
Act (“RCRA™) (42 U.S.C. § 6691 ef seq.), as amended from time to time, and regulations
promulgated thereunder; (¢) designated as a “hazardous substance” pursuant to Section 311
of the Clean Water Act (33 U.S.C. § 1321), as amended from time to time, and the
regulations promulgated thereunder, or listed pursuant to Section 307 of the Clean Water
Act (33 U.S.C. § 1317), as amended from time to time, and the regulations promulgated
thereunder; (d) the Clean Air Act (42 U.8.C. § 7401 et seq.), as amended from time to time,
and regulations promulgated thereunder; (e) regulated under the Toxic Substances Control
Act (15 U.S.C. § 2601, ef seq.); (f) Federal Insecticide, Fungicide and Rodenticide Act (7
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U.S.C. § 136 et seq.); (g) the Solid Waste Disposal Act (42 U.S.C. § 6901 et seq.), as
amended from time to time, and regulations promulgated thereunder; or (h) defined as
“hazardous”, “toxic”, or otherwise regulated, under any Environmental Requirements
adopted by the state in which the Site is located, or its agencies or political subdivisions.

2. Asbestos or asbestos-containing materials.

3. All requirements, including but not limited to, those pertaining to
reporting, licensing, permitting, investigation and remediation of emissions, discharges,
releases or threatened releases of Hazardous Materials into the air, surface water, ground
water or land, or relating to the manufacture, processing, distribution, use, treatment,
storage, disposal, transport or handling of Hazardous Materials.

4, All requirements pertaining to the protection of the health and safety
of employees or the public.

T. “Final Completion” means completion of the Project, including Punch List
items, by the Construction Manager in accordance with the Contract Documents, certified to the
District by the Construction Manager.

U. “Float” means the number of Days by which an activity can be delayed
without lengthening the Critical Path and extending the Substantial Completion date.

V. “General Conditions Costs” means a portion of the costs incurred by
Construction Manager during the construction phase, as set forth in Section 3.3(A) below.

W.  “Hazardous Materials” means any substance as defined under
Environmental Requirements including:

I. The presence of which requires notification, investigation or
remediation under federal, state or local law, statute, regulation, ordinance, order, action,
policy or common law.

2. Which is or becomes defined as a “hazardous waste”, “hazardous
substance”, pollutant or contaminant under any federal, state or local law, statute,
regulation, rule or ordinance or amendments thereto.

3. Which is petroleum, petroleum products, including crude oil or any
fraction thereof not otherwise designated as a “hazardous substance” under CERCLA,
including without limitation gasoline, diesel fuel or other petroleum hydrocarbons; and,
ethanol, methyl tertiary butyl ether or derivatives or constituents of or vapors from any of
the foregoing.

4. Which is toxic, explosive, corrosive, flammable, infectious,
radioactive, carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated
by any governmental authority or instrumentality of the United States or the State of
Arizona.
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5. The presence of which on the Project Site causes or threatens to
cause a nuisance upon the Project Site or to the adjacent properties or poses or threatens to
pose a hazard to the health or safety of persons on or about the Project Site.

6. The presence of which on adjacent properties could constitute a
trespass by the Construction Manager or the District.

X. “Master Schedule” is defined as set forth in Subsection 2.3(C) below.

Y. “Project Record Document(s)” means the document(s) created pursuant to
Section 4.12.

Z. “Punch List” means that list of items provided by District to the
Construction Manager at the time of Substantial Completion indicating items to be completed or
corrected, including the time for completion or correction by the Construction Manager afier
Substantial Completion.

AA. “Shop Drawings” means drawings, diagrams, schedules and other data
specially prepared for the Work by the Construction Manager or a Subcontractor, manufacturer,
supplier or distributor to illustrate some portion of the Work.

AB. “Site” means the land or premises on which the Project is located.

AC. “Specifications” means the part(s) of the Contract Documents for the
construction phase consisting of written technical descriptions of materials, equipment,
construction systems, standards and workmanship as applied to the Work and certain
administrative details applicable thereto.

AD. “Subcontractor” means a person or entity employed or engaged by the
Construction Manager or any person or entity directly or indirectly in privity with the Construction
Manager to perform any portion of the Work. The term Subcontractor does not include any
separate contractor employed by the District.

_ AE. “Substantial Completion” means construction has been completed in
accordance with the Contract Documents to the extent that the District can use or occupy the entire
Project, or the designated portion of the Project for the use intended without any outstanding,
concurrent construction at the Site, except as may be required to complete or correct Punch List
items.

AF.  “Underground Storage Tank” shall have the definition assigned to that term
by § 9001 of RCRA, 42 U.S.C. § 6991, as amended, and also shall include: (1) any tank of 1,100
gallons or less capacity used for storing motor fuel; (2) any tank used for storing heating oil for
consumption on the premises where stored; (3) any tank used for storing waste oil; (4) any septic
tank; and (5) any pipes with oil dispensers connected to items listed in clauses 1.3(AA)(1) and
1.3(AA)2) above.
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AG. The “Work” means, collectively, the (1) environmental investigation set
forth in Section 2.1 below, (2) Review of Construction Documents and design remedies set forth
in Section 2.2 below, (3) Pre-construction Phase General Services set forth in Section 2.3 below,
(4) Construction Services provided in accordance with Article4 below, if applicable,
(5) Additional Services that may be provided pursuant to an approved Change Directive or Change
Order in accordance with Article 8 below and (6) other services that are necessary to complete the
Project in accordance with the Contract Documents.

1.4  Cooperative Relationship. The District and the Construction Manager agree to
proceed with the Project on the basis of trust, good faith and fair dealing, and shall take all actions
reasonably necessary to perform this Agreement in an economical and timely manner, but without
sacrificing quality. The District and the Construction Manager agree to consider design
modifications and alternative materials or equipment if necessary to permit the Project to be
constructed by the dates of Substantial Completion and Final Completion, as established by the
mutually-agreed-upon Master Schedule attached hereto.

1.5 District Representations.

Al Project Designer Selection. The District has contracted separately with the
Project Designer to provide engineering and design for the Project.

B. District’s Project Manager. District has either designated a District staff
member to act as District’s Project Manager and/or has contracted separately with a person, firm
or corporation to act as District’s Project Manager. The District’s Project Manager has no design
responsibilities of any nature. None of the activities of District’s Project Manager supplant or
conflict with the design, budget, or any other services and responsibilities furnished by the
Construction Manager, the Project Designers or sub-consultants. All instructions by the Disirict
relating to this Agreement will be issued or made through the District’s Project Manager. All
communications and submittals of Construction Manager to the District shall be issued or made
through the District’s Project Manager unless the District or the District’s Project Manager shall
otherwise direct. The District’s Project Manager shall not unreasonably withhold approval for the
Construction Manager to communicate directly with other District officials or the Project
Designers. Throughout the term of this Agreement the District’s Project Manager shall have the
authority to establish procedures, consistent with this Agreement, to be followed by the
Construction Manager and to call periodic conferences to be attended by the Construction Manager
and the Construction Manager’s Subcontractors.

C. Limited Project Management. None of the District’s project management
activities are intended to supplant or conflict with the design, budget, or any other services and
responsibilities customarily furnished by the Construction Manager or its Subcontractors, except
as otherwise specifically modified by this Agreement.

D. No Third Party Relationships. The Construction Manager assumes
responsibility to District for the proper performance of the work of Subcontractors and any acts
and omissions in connection with such performance. Nothing in the Contract Documents is
intended or deemed to create any legal or contractual relationship between District and any level
of Subcontractor, including but not limited to any third-party beneficiary rights. Nothing contained
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in this Agreement shall create a contractual relationship with or a cause of action in favor of a third
party against the District or the Construction Manager.

E. Requests for Information. The District shall examine requests for
information/direction submitted by the Construction Manager and shall render decisions thereto
promptly. The District shall furnish required information and approvals and perform its
responsibilities and activities in a timely manner to facilitate orderly progress of the Work (1) in
coopetation with the Construction Manager, (2) consistent with this Agreement and (3) in
accordance with the planning and scheduling requirements and budgetary restraints of the Project
as determined by the District.

F. Notice to Construction Manager of Defect. If the District observes or
otherwise becomes aware of any fault or defect in the Project, Construction Documents, or
nonconformity with the Contract Documents, the District shall give written notice thereof to the
Construction Manager.

G. Approvals. The District shall secure, submit and pay for necessary
approvals, easements, assessments, permits and charges required for the Project.

H. Communication. The District, its representatives and consultants shall
communicate with the Subcontractors only through the Construction Manager unless otherwise
directed or permitted by the Construction Manager.

L Notices. The District shall send to the Construction Manager, and shall
require the Project Designers to send to the Construction Manager, copies of all notices and
communications sent to or received by the District or the Project Designers relating to the
Construction Manager’s Services with respect to the Project.

1.6 Construction Manager Representations.

A. Standards. The Construction Manager shall provide the professional
management and construction services for the Project in accordance with the terms and conditions
of this Agreement. The Construction Manager covenants with the District to furnish its skill and
judgment with due care and in accordance with the highest standards of its profession and with
Applicable Law in effect on the date of this Agreement or as subsequently amended.

B. Subcontractor Selection Program. In conjunction with its response to the
District’s RFQ, the Construction Manager submitted to the District a written procedure in
conformance with ARIZ. REV. STAT. § 34-601 et seq., and AR1Z. ADMIN. CODE § R7-2-1108(B)(11),
as amended, for qualifications-based selection of Subcontractors to be utilized in completion of
the Project (the “Subcontractor Selection Program™), which is incorporated herein by reference.
The Construction Manager shall conduct a campaign via email and telephone to atiempt to create
interest among Subconiractors. The Construction Manager shall develop and coordinate
procedures to provide answers to Subcontractors’ questions. The Construction Manager shall use
best efforts to ufilize minority business enterprises, woman business enterprises and local
contractors or suppliers. The Construction Manager shall ensure that each Subcontractor has
secured the required business licenses, permits, insurance and bonds. Construction Manager will

4042728.1 8



be allowed to substitute Subcontractor Default Insurance in leu of subcontractor bonding. The
Construction Manager shall be solely responsible for ensuring that (1) the Subcontractor Selection
Program is in conformance with Applicable Law and (2) all Subcontractors are selected in
accordance with the Subcontractor Selection Program. The Construction Manager shail defend,
indemnify and hold harmless the District, its agents, representatives, officers, directors, officials
and employees for, from and against all claims, damages, losses and expenses (including, but not
limited to, attorney fees, court costs and the cost of appellate proceedings) relating to, arising out
of, or alleged to have resulted from the Construction Manager’s failure to appropriately select its
Subcontractors. Additionally, as part of the Construction Manager’s submittal of any GMP
Proposal under this Agreement, the Construction Manager shail utilize the Subcontractor Selection
Program to meet its requirements under Section 3.7 below.

C. Key Personnel. The Construction Manager shall provide to the District a -
list of the proposed key project personnel of the Construction Manager and its Subcontractors to
be assigned to the Project. This list shall include such information on the professional background
of each of the assigned individuals as may be requested by the District. Such key personnel and
consultants shall be satisfactory to the District and shall not be changed except with the consent of
the District. The Construction Manager will maintain an adequate number of competent and
qualified persons, as determined by the District, to ensure acceptable and timely completion of the
Services described in this Agreement. If the District objects, with reasonable cause, to any of the
Construction Manager’s staff, the Construction Manager will take prompt corrective action
acceptable to the District and, if required, remove such personnel from the Project and replace with
new personnel with qualifications acceptable to the District. The District’s approval of substituted
personnel shall not be unreasonably withheld.

D. Site Conditions. The Construction Manager represents that it has taken
steps reasonably necessary to ascertain the nature and location of the Work related to the Project,
and that it has investigated and satisfied itself as to the general and local conditions and constraints
that are applicable to the Work such as (1) conditions bearing on transportation, disposal, handling
and storage of materials, (2) the availability of labor, water, power and roads, (3) normal weather
conditions, (4) observable physical conditions at the Site, (5) the surface conditions of the ground
and (6) the character of equipment and facilities needed prior to and during the performance of the
Work. To the extent the Construction Manager encounters subsurface or concealed conditions that
differ materially from those which could reasonably have been determined from a Site surface
investigation by the Construction Manager on the date of GMP or from those ordinarily found to
exist and generally recognized as inherent in the activities of the character provided in the Contract
Documents, then the Construction Manager shall give notice to the District promptly before
conditions are disturbed and in no event later than seven Days after the first observance of the
conditions if a Change Order is contemplated by the Construction Manager due to such conditions.
Such materially different conditions, if discovered after a GMP is approved, may entitle the
Construction Manager to an equitable adjustment in the applicable GMP or schedule pursuant to
the Change Order provisions set forth in Article 8 below.

1.7  District and Subcontractors. The District will require the Construction Manager to
contract directly with such Subcontractors as may be necessary for construction or supply of the
Project. All such contracts shall be issued consistent with (A) the applicable provisions of this
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Agreement and (B) Applicable Law, including, but not limited to, the requirements of ARIZ. REV.
STAT. § 34-603(N) relating to inclusion of the Project’s physical location in all subcontracts.

1.8 Construction Manager to Other Project Participants. In providing the Services
described in this Agreement, the Construction Manager shall endeavor to maintain a working
relationship with the Project Designers. The Project Designers are solely responsible for the
Project design and shall perform in accordance with their respective agreements with the District.
Nothing in this Agreement shall be construed to mean that the Construction Manager is responsible
for the design of the Project or that the Construction Manager assumes any of the contractual or
customary responsibilities or dutics of the Project Designers or any other persons or parties not
specified by this Agreement; provided, however, that the Construction Manager shall provide
comment and input in the form of a value analysis and constructability review with respect to the
Project Designers’ designs as set forth in Section 2.2 below.

1.9 Data Confidentiality.

A, Data Defined. As used in this Agreement, “data” means all information,
whether written or verbal, including plans, photographs, studies, investigations, audits, analyses,
samples, reports, calculations, internal memos, meeting minutes, data field notes, work product,
proposals, correspondence and any other similar documents or information prepared by or obtained
by the Construction Manager in the performance of this Agreement.

B. Confidentiality. The Parties agree, subject to Arizona public records law,
that all data, including originals, images, and reproductions, prepared by, obtained by, or
transmitted to the Construction Manager in connection with the Construction Manager’s
performance of this Agreement is confidential and proprietary information belonging to the
District.

C. Use of Data. The Construction Manager will not divulge data to any third
party without prior, written consent of the District; except that Construction Manager can use
information and pictures concerning the project in its website/marketing, with written consent of
the District. The Construction Manager will not use the data for any purposes except to perform
the Services required under this Agreement. These prohibitions will not apply to any of the
following data, provided the Construction Manager has first given the required notice fo the
District:

L. Data that was known to the Construction Manager prior to its
performance under this Agreement, unless such data was acquired in connection with work
performed for the District.

2. Data that was acquired by the Construction Manager in its
performance under this Agreement, and which was disclosed to the Construction Manager
by a third party, who to the best of the Construction Manager’s knowledge and belief, had
the legal right to make such disclosure and the Construction Manager is not otherwise
required to hold such data in confidence.
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3. Data that is required fo be disclosed by the Construction Manager
by virtue of law, regulation, or court order.

D. Disclosure Notice. In the event the Construction Manager is required or
requested to disclose data to a third party, or any other information to which the Construction
Manager became privy as a result of any other contract with the District, the Construction Manager
will first notify the District as set forth in this section of the request or demand for the data. The
Construction Manager will timely give the District sufficient facts, such that the District can have
a meaningful opportunity to either first give its consent or take such action that the District may
deem appropriate to protect such data or other information from disclosure.

E. Return After Completion. The Construction Manager, unless prohibited by
law, within ten (10) Days after completion of services for a third party on real or personal property
owned or leased by the District, will promptly deliver, as set forth in this Section, a copy of ail
data to the District. All data will continue to be subject to the confidentiality requirements of this
Agreement.

F. Construction Manager Responsible. The Construction Manager assumes
all liability for maintaining the confidentiality of the data in its possession. For the purposes of
secking injunctive relief, it is agreed that a breach of this Section will be deemed to cause
irreparable harm that justifies injunctive relief in court.

ARTICLE 2
PRE-CONSTRUCTION SERVICES

2.1 Environmental Investigation,

A. Discovery. Upon written notice from the District or upon the Construction
Manager’s discovery of Environmental Conditions on the Site, the Construction Manager shall
recommend to the District arcas of evaluation to be undertaken and contracted for by the District,
for purposes of performing an investigation and analysis of the Site prior to demolition and
excavation activities, to determine the presence of any Environmental Conditions on, in or under
the Site. The District shall engage qualified personnel (“Environmental Engineers”) via separate
contracts (“Environmental Contracts™) which shall provide for a commercially reasonable scope
of investigation and costs approved by the District, and may provide for conducting the
investigation and testing in phases acceptable to the District. The environmental contracts shall
also provide that the environmental engineers shall begin their tests and inspections at the Site as
soon as the District is able to arrange access to the Site, or any portions thereof, for such purposes.
The environmental contracts shall provide that the Construction Manager, acting as Construction
Manager for the District, shall coordinate and cooperate in the activities of the environmental
engineers with the Work.

B. Assessment; Remediation Analysis. The Environmental Contracts shall
provide that the Environmental Engineers shall prepare such reports, feasibility studies and
remedial plans in accordance with applicable local, state, and federal rules, regulations, and laws,
including the federal “all appropriate inquiry” Standard and American Society for Testing and
Materials, ASTM E §1527-13 (“Environmental Assessments™) as may be reasonably necessary in
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order to identify and explain the quantity, scope and nature of the Environmental Conditions found
to exist at the Site. The Environmental Assessments shall contain a detailed analysis of the
Environmental Conditions discovered, and the actions (“Remedial Actions™) required for the
response, removal, cleanup or remediation of such Environmental Conditions (1) that are required
by Environmental Requirements, or (2) that are reasonably necessary to mitigate Environmental
Damages. '

C. Impact on Master Schedule. The Environmental Contracts shall provide
that the Environmental Engineers shall promptly provide the District and the Construction
Manager with a copy of each Environmental Assessment, together with any other reports and test
results generated pursuant to the Environmental Contracts. The Construction Manager shall,
promptly after receipt of the foregoing matters from the Environmental Engineers, prepare and
submit to the District a written report setting forth the Construction Manager’s understanding of
whether and to what extent any recommended Remedial Actions may result in an amendment to
the Master Schedule and the progress of the Work, at which time Construction Manager shall
submit amended Master Schedule and Change Order for delays caused by District’s Environmental
Contracts.

D. Notice; Permitting. The Environmental Contracts shall require the
Environmental Engineers to (1) give notice to the District of the presence of Environmental
Conditions, (2) only upon the written consent of the District, give any necessary notice to the
Federal government and the State of Arizona or other agencies of the presence of any
Environmental Conditions, (3) assist the District in negotiations with Federal and Arizona agencies
concerning preparation and approval of a plan for clean-up to the extent required and (3) obtain all
necessary permits to perform any Remedial Actions.

: E. Remediation Contractors. If so instructed by the District, based upon the
results of the Environmental Assessments, the Construction Manager shall assist the District with
obtaining bids from remediation contractors (“Remediation Contractors™) suitably qualified and
approved by the District to perform the Remedial Actions selected by the District. If the District
elects to go forward with all or any portion of the Remedial Actions covered by the bids submitted,
the District will so advise the Construction Manager in a written notice on or before the date that
is 60 Days after receipt of the foregoing matters from the Construction Manager. Thereafter, the
District shall execute contracts with the selected Remediation Contractors (“Remediation
Contracts”), provided 60 Days is outside of Master Plan Schedule.

F. Coordination. Unless otherwise instructed, the Construction Manager, as
agent for the District, shall be responsible for coordinating the work and services performed by the
Remediation Contractors with the Work.

G. Payment for Remediation. The District will make all payments due under
the Environmental Contracts and the Remediation Contracts directly to the Environmental
Engineers and the Remediation Contractors. Such payments will be based on requisitions, which
requisitions shall be approved by the Construction Manager prior to submission to the District.
All payments due under the Environmental Contracts, the Remediation Contracts and for
Environmental Damages, shall not be a part of the applicable GMP, and shall be the sole
responsibility of the District, except as expressly provided otherwise.
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H. Additional Discovery. If, in the course of performance of the Work, the
Construction Manager encounters on the Site any Environmental Conditions not previously
disclosed and remediated by the Environmental Engineers or the Remediation Contractors, the
Construction Manager shall immediately suspend the Work in the area affected and promptly
thereafter report the condition to the District.

1 Construction Manager Responsibility. Except as set forth in
Subsection 2.1(L) below, it is understood and agreed that with respect to any Environmental
Conditions existing on the Site, the Construction Manager is not, and shall not be deemed to be, a
generator, arranger, owner, operator, treater, storer, transporter or disposer of, or otherwise
responsible for, any such Environmental Conditions. It is understood and agreed that the
Construction Manager shall have no right to direct the means or methods of performance of any
Environmental Engineer or Remediation Contractor.

J. District Indemnity. To the extent that the Construction Manager or the
Subcontractors are not in violation of Subsection 2.1(L) below and to the extent sufficient
appropriations are made pursuant to Section 14.18 below, the District shall indemnify, defend and
hold harmless the Construction Manager, the Subcontractors, and the directors, officers, agents
and employees of each (the “Construction Manager Indemnitees”), for, from and against any
Environmental Damages asserted against or sustained by such parties as a result of any of the
Construction Manager Indemnities being deemed or determined to be a generator, arranger, owner,
operator, treater, storer, transporter or disposer of, or otherwise responsible for, any such
Environmental Conditions.

K. Delay for Remedial Actions. The District acknowledges and agrees that the
Construction Manager shall not commence or continue any demolition or construction activities
on any portion of the Site on or in which Remedial Actions are o be performed until such Remedial
Actions are to the point where construction activities will not interfere with such Remedial
Actions, as evidenced by appropriate certification by the applicable Environmental Engineer
and/or Remediation Contractor and any required approvals of any applicable government agencies.
The Construction Manager agrees to use good faith efforts to adjust and reschedule its activities at
the Site so as to minimize, to the extent reasonably practical, the adverse effect on the progress of
the Work resulting from any Remedial Actions.

L. Hazardous Materials Prohibited. The Construction Manager shall not bring
Hazardous Materials to the Site, and shall not include Hazardous Materials in any construction
materials, unless permitted by Environmental Requirements. The Construction Manager shall
comply, and shall cause the Subcontractors to comply, with all Environmental Requirements
regarding the generation, handling, storage, treatment and disposal of Hazardous Materials.

M. Construction Manager Indemnity. The Construction Manager shall
indemnify, defend and hold harmless the District, its agents, representatives, officers and
employees for, from and against any Environmental Damages asserted against or sustained by such
parties as a result of any violation by the Construction Manager or the Subcontractors of any
Environmental Requirements arising out of Subsection 2.1(L) above.
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22 Review of Construction Documents; Design Remedies.

A. Program Evaluation. The Construction Manager will provide to the District
a written evaluation of the District’s proposed Project and Project budget, with recommendations
as to the appropriateness of each, and an analysis as to how each contribute to successfully
achieving the District’s goal for the Project.

B. Design Document Review. The Construction Manager shall assist the
District in reviewing the Construction Documents for clarity, consistency, constructability and
coordination among the vatrious contractors. The Construction Manager’s first review of the
Construction Documents shall occur at the 30% stage of the design for each component of the
Project as designated by the District and shall be ongoing until 100% plans are final and complete
for all phases of the Project. If the Construction Manager recognizes that portions of the
Construction Documents are (1) in violation of Applicable Law or (2) in any way inadequate to
achieve the intended result of the Project, the Construction Manager shall immediately notify the
District in writing, describing the apparent violation or inadequacy.

1. The Construction Manager will periodically evaluate the availability
of labor, materials/equipment, building systems, cost-sensitive aspects of the design, and
other factors that may impact the Cost Model, GMP Proposals and/or the Master Schedule.

2. The Construction Manager will identify those additiona] surface and
subsurface investigations that are required fo provide the necessary information for the
Construction Manager to construct the Project. After completion of pre-construction
services and with Districts prior writien approval, the Construction Manager may provide
additional investigations to improve the adequacy and completeness of the Site condition
information and data made available with the Construction Documents. The cost required
to obtain such additional investigations will be included in the GMP.

3. The Construction Manager will meet with the Project team as
required to review designs during their development. The Construction Manager will
thoroughly familiarize itself with the evolving documents through conceptual design,
preliminary design, and development of the Construction Documents (detailed design).
The Construction Manager will proactively advise the Project team and make
recommendations on factors related to construction costs, and concerns pertaining to the
feasibility and practicality of any proposed means and methods, selected materials,
equipment and building systems, and, labor and material availability. The Construction
Manager will also advise the Project team on proposed Site improvements, excavation and
foundation considerations, as well as, concerns that exist with respect to coordination of
the Construction Documents, The Construction Manager will recommend cost effective
alternatives.

C. Constructability and Bidability Reviews. The Construction Manager will
conduct constructability and bidability reviews of the Construction Documents. The reviews will
attempt to identify all discrepancies and inconsistencies in the Construction Documents, especially
those related to clarity, consistency, and coordination of Work of Subcontractors and suppliers.
The Construction Manager shall provide the District with a written report containing, at a

4042728 1 14



minimum, (i) a summary of the research and analysis conducted, (ii) a detailed description of any
constructability issues or challenges and (iii) recommendations for correcting any constructability
issues or challenges.

1. Constructability Review. The Construction Manager will evaluate
whether (a) the Construction Documents are configured to enable efficient construction,
(b) design clements are standardized, (c) construction efficiency is properly considered in
the Construction Documents, (d) module/preassembly design are prepared to facilitate
fabrication, transport and installation, () the design promotes accessibility of personnel,
material and equipment and facilitates construction under adverse weather conditions,
(f) sequences of Work required by or inferable from the Construction Documents are
practicable, and (g) the design has taken into consideration, efficiency issues concerning
access and entrance to the Site, laydown and storage of materials, staging of Site facilities,
construction parking, and other similar pertinent issues.

2. Bidability Review. The Construction Manager will check cross-
references and complementary Project drawings and sections within the Construction
Documents and evaluate whether (a) the plans and Specifications are sufficiently clear and
detailed to minimize ambiguity and to reduce scope interpretation discrepancies, (b) named
materials and equipment are commercially available and are performing well or otherwise,
in similar installations, (c) the design provides as-built data, (d) Specifications include
alternatives in the event a requirement cannot be met in the field, (¢) and the Project is
likely to be subject to Differing Site Conditions considering the data on subsurface
conditions, physical conditions of existing surface and subsurface facilities and physical
conditions of underground utilities made available by the design or resulting from
conditions inherent to work similar to the Work.

3. Reports. The results of the reviews will be provided to the District
in written reports clearly identifying all discovered discrepancies and inconsistencies in the
Project, plans and Specifications with notations and recommendations made on the plans,
Specifications and other Construction Documents. If requested by the District, the
Construction Manager will meet with the District’s Project Manager and Project Designers
to discuss any findings and to review reports.

D. Notification of Variance or Deficiency. Construction Manager is
responsible for assisting the Project Designers in ascertaining that the Construction Documents are
in accordance with applicable laws, statutes, ordinances, building codes, rules and regulations. If
the Construction Manager recognizes that portions of the Construction Documents are at variance
with applicable laws, statutes, ordinances, building codes, rules and regulations it will promptly
notify the Project Designers and District in writing, describing the apparent variance or deficiency.

E. Value Analysis. The Construction Manager shall make recommendations
to the District and the Project Designers with respect to constructability, construction cost,
sequence of construction, construction duration, possible means and methods of construction, time
for construction and separation of the Project into contracts for various categories of the Work.
Construction Manager shall evaluate all design options to provide value analysis services and cost
savings recommendations to the District. The Construction Manager shall consider options most
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effective in first costs as well as long term operational costs and life cycle costs when evalvating
each design option. The Construction Manager shall submit to the District and Project Designers
(1) writien cost studies, (2) cost-benefit evaluations of each cost studies, (3) a formal report to the
design team, (4) a final written analysis study document and (5) a tracking repott for the increases
or decreases in Project cost due to value engineering or scope changes. The District will decide
which alternatives will be incorporated into the Project. The Project Designers will have full
responsibility for the incorporation of the alternatives into the Contract Documents. The
Construction Manager will include the cost of the alternatives into the Cost Model and any GMP
Proposals. -

F, Certification. At the completion of its review of the Construction
Documents for each phase of the Project, the Construction Manager shall certify, without assuming
engineering responsibility therefore, that the Construction Documents are sufficient and complete
to build the respective portion of the Project within (1) the time available before the respective
Substantial Completion date and (2) the Project budget. The Construction Manager’s assistance
in reviewing the Project design, Construction Documents and in making recommendations as
provided herein is only for the purpose of providing advice to the District. Nothing in this
Subsection shall relieve the Project Designers of their respective responsibility for the
Construction Documents.

G. Construction Manager Not Responsible for Design. Notwithstanding the
foregoing, the Construction Manager is not responsible for providing, nor does the Construction
Manager control, the Project design and contents of the Construction Documents. By assisting
with the reviews described herein, the Construction Manager is not acting in a manner so as to
assume responsibility or liability, in whole or in part, for all or any part of the Project design and
Construction Documents.

2.3 Pre-Construction Phase General Services.

A. Personnel; Project Meetings: Project Analysis. The Construction Manager
will meet with the District, the Project Designers and all the other Project stakeholders to fully
understand the program, the Construction Documents and all other aspects of the Project. The
Construction Manager shall attend the regularly scheduled meetings with the District and the
Project Designers to advise the Disirict on matters of Site use, improvements, selection of
materials, building methods, construction details, building systems, equipment, phasing and
sequencing.

1. The Construction Manager will provide pre-construction services,
described herein, in a proactive manner and consistent with the intent of the most current
Construction Documents. The Construction Manager will promptly notify the District in
writing whenever the Construction Manager determines that any Construction Documents
are inappropriate for the Project and or cause changes in the scope of Work requiring an
adjustment in the Cost Model, Master Schedule, GMP Proposals and/or in the Contract
Time for the Work, to the extent such are established.

2. The Construction Manager, when requested by the District or at its
own initiative, if sanctioned by the District, will attend, make presentations and participate
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as may be appropriate in public agency and/or community meetings, germane to the
Project. The Construction Manager will assist the Project Designers in the preparation of
drawings, schedule diagrams, budget charts and other materials describing the Project,
when their use is required or appropriate in any such public agency meetings.

B. Construction Management Plan.

1. Preparing Plan. The Construction Manager will prepare a
construction management plan (the “Management Plan”), that will detail, but not
necessarily be limited to, the Construction Manager’s determinations concerning: (a)
Project milestone dates and the Master Schedule, including the broad sequencing of the
design and construction of the Project; (b) investigations, if any, to be undertaken to
ascertain subsurface conditions and physical conditions of existing surface and subsurface
facilities and underground utilities; (c) alternate strategies for fast-tracking and/or phasing
the construction; (d) separate bidding documents/packages and strategies for the early
procurement of long-lead equipment and/or materials; (e) the number of separate
subcontracts to be awarded to Subcontractors and suppliers for the Project construction; (f)
permitting strategy; (g) safety and training programs; (h) construction quality control; (i)
the Project Cost Model and basis of the model; (j) a matrix summarizing each Project team
member’s responsibilities and roles related to the Services; and (k) construction security.

2. Maintaining Plan. The Contract Manager shall keep the
Management Plan current throughout the pre-construction services phase so that the
Management Plan is ready for implementation at the start of the construction phase. The
update/revisions will take into account: (a) revisions in Construction Documents; (b) the
Construction Manager’s examination of the results of any additional investigatory reports
of subsurface conditions, drawings of physical conditions of existing surface and
subsurface facilities and documents depicting underground utilities placement and physical
condition, whether obtained by the District, Project Designers or the Construction
Manager; (c) unresolved permitting issues, and significant issues, if any, pertaining to the
acquisition of land and rights-of-way; (d) the fast-tracking (if any) of the construction, or
other chosen construction delivery methods; (e) the requisite number of separate bidding
documents to be advertised; (f) the status of the procurement of long-lead time equipment
and/or materials; and (g) funding issues identified by the District.

C. Schedule Development. In accordance with the Management Plan, the
Construction Manager shall prepare a master schedule for the Project (the “Master Schedule™). In
preparing the Master Schedule, the Construction Manager shall establish: (i) detailed Critical Path
Method (“CPM”) schedules for the pre-construction/design phase and the construction phase of
the Project with concurrence of the District and the Project Designers, (ii) monitor the Project
schedules during the pre-construction phase and ensure that the Master Schedule is updated as
necessary and advise the District of any schedule deficiencies. The Construction Manager shall
utilize Microsoft Project scheduling software to prepare, provide and maintain the detailed CPM
schedules unless the District requests use of a different scheduling product.

1. Each Project team member is responsible for its compliance with the
Master Schedule requirements. The Construction Manager will update and maintain the
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Master Schedule on behalf of and to be used by the Project team based on input from other
team members. The Master Schedule will be consistent with the most recent
revised/updated Management Plan. The Master Schedule will be presented in graphical
and tabular reports as agreed upon by the Project team. The Master Schedule will include
all tasks and deliverables required by each member of the Project team to identify long lead
items, real property transactions, utility relocation activity, permitting requirements, etc. If
Project phasing as described below is required, the Master Schedule will indicate milestone
dates for the phases. The Master Schedule’s activities will directly correlate with the
Schedule of Values (as defined in Subsection 2.3(D){(4) below).

2. The Construction Manager will include and integrate in the Master
Schedule the services and activities required of the District’s Project Manager, Project
Designers and Construction Manager, including all construction phase activities. The
Master Schedule will detail activities to the extent required to show: (a) the coordination
between conceptual design, schematic design, and development of the Construction
Documents (detailed design), (b) separate long-lead procurements, (¢) permitting issues,
(d) land and right-of-way acquisition, if any, {e) bid packaging strategy and awards to
Subcontractors and suppliers, (f) major stages of construction, (g) start-up, and (h)
occupancy of the completed Work by the District. The Master Schedule will include, by
example and not limitation, proposed activity sequences and durations for design,
procurement, construction and testing activities, milestone dates for actions and decisions
by the Project team, preparation and processing of Shop Drawings and samples, delivery
of materials or equipment requiring long-lead time procurement, milestone dates for
various construction phases, total Float for all activities, relationships between the
activities, District’s occupancy requirements showing portions of the Project having
occupancy priority, and proposed dates for Substantial Completion and when the Work
would be ready for final acceptance.

3. The Master Schedule will be updated and maintained by the
Construction Manager with assistance from the Project team throughout the pre-
construction services phase such that it will not require major changes at the start of the
construction phase to incorporate Construction Manager’s plan for the performance of the
construction phase Work. The Construction Manager will provide updates and/or revisions
to the Master Schedule for use by the Project team, whenever required, but no less often
than monthly; provided, however, that no such changes shall alter the date of Substantial
Completion without the District’s prior, written approval. The Construction Manager will
include with such submittals a narrative describing its analysis of the progress achieved
versus that planned, any concerns regarding delays or potential delays, and any
recommendations regarding mitigating actions.

4. Prior to transmitting Contract Documents to Subcontractors, the
Construction Manager shall prepare a pre-proposal construction schedule for each part of
the Project and make the schedule available to the Subcontractors. The Construction
Manager shall provide a copy of the Master Schedule to the Subcontractors. As part of the
notice of award by the Construction Manager to each Subcontractor, the Construction
Manager shall inform each Subcontractor of the requirements for the preparation of the
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Master Schedule, Each Subcontractor shall prepare its own Subcontractor construction
schedule in accordance with the requirements of the Contract Documents.

D. Cost Models: Cost Estimates and Schedule of Values. The Construction

Manager shall provide the District with detailed cost information for all aspects of the Project.
Each cost model will contain a detailed estimate of the direct cost (including materials, labor and
equipment) pertaining to each aspect of the Project along with the cost of the contract bonds, the
cost of the Project’s required insurance, the cost of taxes, Construction Manager’s general
conditions, Construction Manager’s fee and the amount of Construction Manager’s Contingency
and shall be consistent with such requirements as determined by the District or the Project
Designers. The individual aspect cost models shall be collectively referred to as the “Cost Model.”

40427281

1. As soon as practical during the conceptual design phase, the
Construction Manager will review all available information regarding the design and scope
of the Project, and based on the Construction Manager’s experience in performing similar
work, develop a Cost Model for review and approval by the District. Once approved by
the District, the Cost Model will be continually updated and kept current as the design
progresses throughout the pre-construction phase until a final GMP for the entire Project
is established. The Cost Model will be the Construction Manager’s best representation of
the complete functional Project’s construction costs, The Construction Manager will
communicate to the Project team any assumptions made in preparing the Cost Model. The
Cost Model will support the Construction Manager’s construction cost estimates and may
be broken down initially as dictated by the available information. The Cost Model will
also include allowances as agreed to by the Project team, including but not limited: (a)
allowances for potential additional quantities and/or additional Work that the District may
require, and (b) any costs related to investigations described in Subsection 2.1.

2. After receipt of the Project Designers’ most current documents from
certain specified design milestones, the Construction Manager will provide a detailed
written report to the Project team regarding the impact of and changes to the Cost Model
based on the Construction Manager’s review of Construction Documents made available
at the specified design milestone. The District’s Project Manager, Project Designers and
the Construction Manager will reconcile any disagreements on the estimate to arrive at an
agreed upon estimate for the construction costs based on the scope of the Project through
that specified design milestone. The design milestones applicable to this paragraph are:
conceptual design completion, schematic design completion, and detailed design
completion at 30%, 60%, 90% and 100%. If no consensus is reached, the District will
make the final determination. If the Project team requires additional updates of the Cost
Model beyond that specified in this Subsection, the Construction Manager will provide the
requested information in a timely manner.

3. If, at any point, the estimate submitted to the District exceeds
previously-accepted estimates or other key aspects of the Cost Model or the District’s
Project budget, the Construction Manager will make appropriate recommendations to the
District’s Project Manager and Project Designers on means/methods, materials, and/or
other design elements that it believes will reduce the estimated construction costs, (without
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